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DECI SI ON AND ORDER

WLLIAME. SMTH, United States District Judge

This case requires the Court to decide whether the scope of
the federal False O ainms Act reaches the type of adverse enpl oynent
activity at issue in this case. Def endant MLaughlin Research
Corporation (MRC) noves for summary judgnent on all counts of the
Conpl ai nt . For the following reasons, Defendant’s notion is
gr ant ed.
. Facts

The following facts are undi sputed unless otherw se not ed.
MRC i s a defense contractor that provides engi neering services to
the United States governnent. MRC was founded by Charles
McLaughlin, Sr. in 1958. Plaintiffs Harold Mturi (Harold) and
Henry Maturi (Henry) are brothers who were hired by MRCin the m d-
1970's and renmined enployed there wuntil their sinultaneous
term nation on Septenber 10, 1998. At all relevant tines, Harold

was MRC s president, COO and a nmenber of the Board of Directors,



and Henry was MRC s executive vice-president. At all relevant
times, Andra Kelly (Andra), the daughter of MRC s founder, was the
Chai rperson of MRC s Board of Directors and supervised Harold and
Henry.! The principal sharehol ders of MRC are Andra, her brothers
Bruce and Dougl as McLaughlin, and her ni ece Brandy McLaughlin-Wall.
Andra’s son, Conn Kelly, and her niece, Morgen McLaughlin, are al so
sharehol ders in MRC In addition to MRC, the MLaughlin famly
owns (or owned at one tine) a nunber of other subsidiary conpani es,
including ABCD Realty, MlLaughlin Vineyards, Conputer Aircraft
Mai nt enance Procedures, and Program Monitor, Inc. (collectively
“Subsidiaries”). Finally, the McLaughlin famly formed MLaughlin
Partners (Partners) approxinately twenty years ago, ostensibly to
provi de managenent support services to the Subsidiaries for a fee.

As a governnent contractor, MRC provides the federal
government with a provisional budget based on estimated costs that
will be incurred within the follow ng year. Both Harold and Henry
had authority to make changes to this budget and did so regularly.
Addi tionally, Harold was responsible for neeting with the Defense
Contract Audit Agency (DCAA), a governnent agency that perforned
audits on MRC fromtine to tine, to discuss specific costs. Both
Har ol d and Henry had conpl ete authority to determ ne whet her an MRC

charge woul d be submtted to the governnment or disall owed.

! Plaintiffs claimthat Andra was the CEO of MRC, Defendant
contends that Harold was CEO The dispute is not material and
therefore will not be resol ved here.
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Though Plaintiffs make a nunber of clains with respect to what
t hey bel i eve were i nproper business practices at MRCt hroughout the
years of their enpl oynent, they concede in their opposition papers
that “the only issues directly related to their firing were the
1998 issues.” Pl. Mem Qpp. S.J., at 14. There are two such “1998
i ssues.”

First, in 1998 Andra added her niece, Mrgen MLaughlin
(Morgen), to the MRC payroll. Plaintiffs allege that Morgen rarely
showed up for work, never worked when she did show up, was found
asl eep at her desk on one occasion, and continued to submt tine
cards fraudul ently when she was out on maternity | eave. Defendant
di sputes these allegations. There is no dispute, however, that
Harold conplained to Andra about Mrgen' s activities but that
neither Plaintiff reported these all eged m sdeeds to t he gover nnent
or took any other action in 1998 with respect to their clainms about
Morgen. At sone point in 1998, Harold nade the decision that MRC
woul d stop payi ng Morgen.

Second, in June of 1998, Andra nade her son, Conn Kelly
(Conn), the Director of Marketing at MRC Conn had previously
wor ked for Partners in an undisclosed function. Plaintiffs claim
that the title of Director of Marketing was created for Conn at
Andra’s insistence and that Conn had no business training or
experi ence. During the term of Conn's enployment at MRC

Plaintiffs allege that they | earned fromvari ous MRC enpl oyees t hat



Conn was col l ecting two sal ari es and doubl e 401k contri buti ons, one
from MRC and one from Partners. The parties appear to agree that
Conn was, in fact, receiving two salaries and retirenent
contributions, but Defendant disputes that the governnent was ever
billed for Conn’s MRC sal ary and benefits and there is no evidence
to refute this contention. A series of confrontations between
Plaintiffs and Conn ensued. Plaintiffs both independently urged
Conn to report his alleged “doubl e dipping” to the DCAA auditors.
Conn refused to do so. Harold then told Conn that he was going to
report the double dipping to the DCAA and that “this [double
dipping] is fraudulent,” and that “people go to jail on this
issue.” Pl. App. Ex. E at 164. Conn responded that if Harold
reported him he would have Harold fired. On August 24, 1998,
Harold wote a letter to Andra stating:

Recently it [] has been brought to ny attention by
several enpl oyees of MRCthat Conn has been receiving two
salaries . . . . In that we are subject to DCAA Audits
there could be a potential problem should they uncover
this during one of their audits. At the very least |I am
sure they would make one of them unall owabl e :
Al so, | amnot sure how DCAA woul d | ook on the fact that
indirectly MRCis paying his salary through both over head
and G8&A [General & Adm nistrative]. As President and a
menber of the Board | don't feel that two salaries are
appropriate or necessary. From a personal stand point,
| feel that it is highly inappropriate to cut the
sal ari es and bonuses of ny people to | ower the overhead
and &&A and yet substanderly [sic] raise Conn’s salary

: | tried to discuss this wth Conn . . . but he
couldn t or wouldn’t recogni ze the problem | aml ooki ng
to you for guidance, as Chairman[,] to help ne resolve
this situation.

Pl. App. Ex. N. Andra did not respond to this letter.
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During this sanme period (and, Plaintiffs allege, as a result
of the deteriorating relationship between the parties), Andra hired
a managenent consul tant naned Janes Waddel|l to conduct a review of
MRC s operations. Waddell is Andra’s son-in-|law Plaintiffs
claim and Defendant denies, that Conn was also involved in the
decision to hire Waddell. \Waddell had no prior experience wth
def ense contractors, conputer operations, or mlitary businesses.
Waddel | held a series of neetings with MRC m ddl e managers, which
Conn arranged to occur while the Mturis were on vacation.
Plaintiffs allege, with sone record support, that the purpose of
these neetings was to gather negative information about the
Maturis. |n August 1998, Waddell submtted a report (reviewed and
revised in draft by Conn and Andra) that criticized the Maturis’
managenent style as “top-down and dictatorial.”

At sonme point thereafter, Andra, Conn, and \Waddell held a
conference call. Waddell's notes from that call contain the
statenent, “Letter re Conn is focal point.”2 Pl. App. Ex. P (Bates
No. 106957). On Septenber 10, 1998, Harold net wth Andra and
MRC s counsel, Howard Kleiger, at MRCs New York office. Andr a
tearfully informed Harold that his accusation about Conn’s doubl e

di pping was “the last straw'. Pl. App. Ex. C, at 59. There is a

2 1n their opposition brief, Plaintiffs state that the note
reads, “Letter to Conn is focal point,” PI. Mem Opp. S J. at 7,
but the Court has | ooked at Waddell’s note and believes that its
reading is accurate and nmakes better sense.
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factual dispute about whether or not Andra stated that Harold s
letter constituted a “threat.” Andra then fired Harold and Henry
(despite the fact that Henry did not attend this neeting). It is
undi sputed that neither Plaintiff filed or threatened to file a
federal false clains action or qui tam action® on behalf of the
governnment pre-term nation. It is also undisputed that neither
Plaintiff filed or threatened to file a qui tamaction on behal f of
t he governnent post-term nation.

On Novenber 22, 1999, counsel for Plaintiffs sent Andra a
letter enclosing a proposed conplaint and several discovery
requests. As the parties did not settle their disputes, Plaintiffs
filed their lawsuit on their own behalf on Decenber 17, 1999. The
Conpl aint sets forth two causes of action: violation of the
whi st ebl ower provision of the False Cains Act, 31 US.C 8§
3730(h); and (2) violation of the Rhode Island Whistleblowers

Protection Act, R 1. Gen. Laws § 28-50-1, et seq.*

3 “Qui tam pro domino rege quam pro se ipso in hac parte
sequitur” (“He who sues on the King' s behalf does so also for
himself”). See Black’s Law Dictionary 867 (6'" ed. 1991). A qui
tam action “is an action brought by an informer, under a statute
whi ch establishes a penalty for the comm ssion or onission of a
certain act, and provides that the sanme shall be recoverable in a
civil action, part of the penalty to go to any person who wll
bring such action and the remainder to the state or sone other
institution.” 1d. Inthis case, the statute authorizing a qui tam
action is the False C ainms Act discussed bel ow,

* Plaintiffs met with two nenbers of the Naval Crimnal
| nvestigative Service (NCIS) on May 31, 2000, but there is little
in the record about the substance of the neeting. It does appear
t hat several Federal Acquisition Guidelines (FARs) were di scussed.
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1. St andard of Revi ew

Summary  j udgnent is warranted when “the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there is no genui ne
issue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law” Fed. R Civ. P. 56(c). Wen a
nmotion for summary judgnment is directed agai nst a party that bears
t he burden of proof, the novant bears the “initial responsibility
of informng the district court of the basis for its notion, and
identifying those portions of [the record] which it believes
denonstrate the absence of a genuine issue of material fact.”

Celotex Corp. v. Catrett, 477 U S. 317, 323 (1986). If that

showi ng i s made, the nonnovant then bears the burden of producing

definite, conpetent evidence to rebut the notion. See Anderson v.

Li berty Lobby, Inc., 477 U. S. 242, 247-48 (1986). The evi dence

“cannot be conjectural or problematic; it nmust have substance in
the sense that it lims differing versions of the truth which a

factfinder nust resolve at an ensuing trial.” Mk v. Geat Atl

& Pac. Tea Co., Inc., 871 F.2d 179, 181 (1 Gr. 1989). In other

words, the nonnovant is required to establish that there is
sufficient evidence to enable a jury to find in its favor.

DeNovellis v. Shalala, 124 F.3d 298, 306 (1%t Gr. 1997).




[11. Analysis
A. Count |I: The False O ains Act

The False Cains Act, 31 US C § 3729, et seq. (FCA,
prohibits the subm ssion of false or fraudulent clains to the

federal governnent. United States ex rel. Karvelas v. Mlrose-

Wakefield Hosp., 360 F.3d 220, 224 (1 Cr. 2004). The First

Crcuit has recently set forth the standards for liability under
t he FCA:
The FCA inposes liability upon persons who 1)
present or cause to be presented to the United States
government, a claim for approval or paynent, where 2)
that claimis false or fraudulent, and 3) the action was
undertaken “knowingly,” in other words, wth actual
know edge of the falsity of the information contained in
the claim or in deliberate ignorance or reckless
di sregard of the truth or falsity of that information.
Id. at 225 (citing 31 U.S.C. § 3729(a)(1), (b)). However, “[n]ot
all fraudul ent conduct gives riseto liability under the FCA.” 1d.
Liability only attaches to a claim for paynment, “not to the
under |l ying fraudul ent activity.” 1d. The statute defines a claim
in relevant part, as “any request or demand . . . for noney or
property . . . if the United States Government provides any portion
of the noney or property which is requested or denanded.” 31
U S.C 8§ 3729(c).

As discussed above, private persons are entitled to file
actions alleging FCA violations individually and on behal f of (qu

tam) the federal government. 31 U S.C. 8§ 3730(b). Under section

3730(h),



[a] ny enployee who is discharged, denpted, suspended,

t hr eat ened, har assed, or in any other manner

discrimnated against in the terns and conditions of

enpl oyment by his or her enployer because of |awful acts

done by the enpl oyee on behal f of the enpl oyee or others

in furtherance of an action under this section, including

investigation for, initiation of, testinony for, or

assistance in an action filed or to be filed under this

section, shall be entitled to all relief necessary to

make the enpl oyee whol e.
31 U.S.C 8§ 3130(h). Thus, a plaintiff alleging enploynent
retaliation under the FCA nust meke the following prima facie
showing: (1) that the enployee’s conduct was protected under the
FCA; (2) that the enployer knew that the enpl oyee was engaged in
such conduct; and (3) that the enpl oyer di scharged or discrim nated
agai nst the enpl oyee because of his protected conduct. Karvel as,
360 F.3d at 235. If the enployee nakes his prina facie case, the
burden shifts to the enployer to denonstrate that the enployee
woul d have been term nated or subjected to other adverse action
even if he had not engaged in the protected conduct. |d.

Since the latter two el ements cannot exi st wi thout the first,
id. at 237 n.22, the Court turns to the elenment of “protected
conduct,” which “does not require the plaintiff to have filed an
FCA | awsuit or to have devel oped a winning claimat the tinme of the
alleged retaliation.” 1d. at 236. Instead, “protected conduct” is
a broader (and vaguer) concept under the FCA; it includes those
acts perforned “in furtherance of” an FCA action. 31 U.S.C. 8

3130(h). Following the formulation in other circuits, the First

Circuit has construed the phrase “in furtherance of an acti on under
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[the FCA]” to nean “conduct that reasonably could lead to a viable
FCA action.” Karvelas, 360 F.3d at 236. Despite this generous
standard, however, courts have recognized that “[e]vidence of an

actual false claimis ‘the sine qua non of a[n FCA] violation.

ld. at 225 (citing United States ex rel. Causen v. Lab. Corp. of

Am, Inc., 290 F.3d 1301, 1311 (11'" Cir. 2002), cert. deni ed, 537

U.S. 1105 (2003)); see also Harrison v. Westinghouse Savannah Ri ver

Co., 176 F.3d 776, 785 (4'" Cir. 1999) (FCA “at least requires the
presence of a claim — a call upon the governnment fisc — for
l[iability to attach.”).

The evidence is undisputed that MRC made no “claini to the
government with respect to either of the two rel evant 1998 i ssues.
Plaintiffs do not allege that a claim was ever nmade to the
government for MRC s paynent to Morgen while on maternity | eave.
Neither Plaintiff reported this infraction to anyone outside MRC
and Harold hinmself decided unilaterally that MRC would not pay
Morgen any |l onger. Wthout evidence that Morgen's salary was ever
presented as a claimto the governnent, Plaintiffs cannot use the
alleged illegitimacy of MRC s paynents to Morgen as a basis for
their FCA whistleblower action. See id.

The sanme goes for Conn’'s alleged double dipping. Wi | e
Plaintiffs argue that at |east one of the salaries was charged to

the governnent, their respective depositions denonstrate
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substantial incertitude on this point. For exanple, Harold' s
deposition contains the foll ow ng exchange:
QUESTION (by Ms. Johnson): Ckay. Tell ne, sir, was Conn
Kelly's salary reported to the governnent as of the date
you wote the [August 24, 1998] letter?
ANSWER: Was it reported to the governnent?

QJESTI ON: Right. D d they have a request for paynent of
Conn Kelly' s two sal aries?

ANSVER: |, oh, | don’t know. | can only tell you that
Vinny Pinto® thought they did because he was the one
chewng up and down nmy back with regard to this
si tuation.

Aff. Mary Jo Johnson Ex. A, at 169. Likew se, Henry did not know
whet her the governnent had been double-billed for Conn’s sal ari es:

QUESTION: Do you have any personal know edge of any
budget submitted, which had Conn Kelly's salary in it?

ANSWER: | will say again that, unless | saw a piece of
paper, | don't renmenber it being done or not being done.
But it was a matter of routine to nodify the budgets
during the year, and it could have been done. |If | saw
the budget from one quarter to the other, | probably
coul d have picked it out, but I don't renenber it

| don’t know.

Aff. Johnson Ex. C, at 30.
Even assum ng that Conn’s doubl e salary and benefits had been
claimed to the governnent, Plaintiffs face an additional hurdle

that they cannot overcone. Wile the First GCrcuit has not ruled

> Vinny Pinto was MRC s vice president and conptroller during
the relevant period. Wiile he testified that he found it “unusual”
that Conn was receiving double conpensation, he did not testify
that any of those nonies were submitted as a claim to the
government. Pl. App. Ex. G at 356-363.
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directly on this point, nunerous courts have held (as does this
Court) that enployee actions that would otherwi se be deened
“protected conduct” under the FCA cannot sustain an FCA suit if
they fall under the regular responsibilities or duties of that
enpl oyee; such enpl oyees nust “make clear” that they will bring or
assist in an FCA action in order to overcone the presunption that
they are nerely acting in accordance wth their enploynent

obligations. See, e.qg., Yuhasz v. Brush Wl lman, Inc., 341 F.3d

559, 567-68 (6'" Cir. 2003) (“By infornmng Brush that its
certifications were illegal and that other conpanies had incurred
liability under the FCA for false clains, Yuhasz was sinply
performng his ordinary duties as a supervisor of |aboratory

testing.”); Hutchins v. Wlentz, Goldman & Spitzer, 253 F.3d 176,

194 (3’9 Gir. 2001) (paral egal whose inquiry into client overcharges
was in response to assigned task, and who stated to enpl oyer that
overcharges were “unethical,” could not bring FCA action); United

States ex rel. Ranseyer v. Century Healthcare Corp., 90 F. 3d 1514,

1523 (10'" Cir. 1996) (director of nmental health clinic who inforned
supervi sors of non-conpliance wth Medicaid regul ations could not
mai ntain FCA action since nonitoring and reporting were part of

enpl oynent obligations); X Corp. v. Doe, 816 F. Supp. 1086, 1095-96

(E.D. Va. 1993) (in-house counsel who infornmed nenbers of |ega
departnment and a managenent commttee nenber of conpany’s several

acts of fraud on the federal governnent was nerely fulfilling job
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obligation to raise relevant |legal issues); cf. United States ex

rel. Yesudian v. Howard Univ., 153 F.3d 731, 743-44 (D.C. Grr.

1998) (purchasing departnment enployee who informed various
executives about another enployee’s false tine and attendance
records, acceptance of bribes, provision of inside information
unaut hori zed payoffs, and appropriation of university property for
personal use — none of which were part of plaintiff’s regular
enpl oynent obligations -- could maintain an FCA action).

There is no dispute that Harol d and Henry were responsi bl e for
dealing with the DCAA and that both had unfettered authority to
deem a governnent claim unall owable. In fact, Harold had
di scretion to pay or cease payi ng any MRC enpl oyee al toget her, and
he exercised his power to stop paying Mrgen accordingly. This
power flowed directly from Harold s authority as a top-I|evel
executive at MRC whose primary job responsibilities were the
oversight and managenent of MRC s finances and its clains
relationship with the federal governnment. Conn’s official position
at MRC was inferior to Harold s; Harold therefore was responsible
for overseeing Conn's earnings and the propriety of their
subm ssion as clains to the governnent.

Admttedly, this action presents sone unique circumnmstances
that differ fromthe typical “wthin job responsibilities” case.
The nepotistic overtones of MRC s enpl oynent hi erarchy pervade the

record, and it mght not necessarily be unreasonable for a
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factfinder to infer that Harold, Henry, and perhaps other MRC
enpl oyees woul d have been hesitant to reprimand Conn (let al one
threaten a qui tamaction against MRC) in the face of his favored
filial status. Reasonably drawi ng such an inference, however

woul d require sone evidence that Harold had (for exanple) been
constructively stripped of his power to deem expenses unal | owabl e
because of Conn's famly ties, or that he had been told by Andra
that Conn was to receive whatever conpensation and benefits he
desi red. Plaintiffs thensel ves have asserted that this did not
occur; indeed, only nonths before, Harold had exercised his powers
wth regard to the salary of Morgen McLaughlin. Harold was fully
capabl e of maki ng Conn’s sal ary an unal | owabl e cl ai mas part of his
regular job responsibilities. Since investigation into the
propriety of Conn’s renuneration, and the discretion to disallow
these costs, was well wthin Harold s enploynent obligations,

Plaintiffs have failed to show that they engaged in “protected
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conduct” under the FCA.® Summary judgnent is therefore appropriate
on Count | of the Conplaint.

B. Count | l: The Rhode I sl and Wi stl ebl owers’ Protecti on Act

___ _The Rhode Island Wistleblowers Protection Act (R WPA)
protects an enpl oyee who is discharged, threatened, or otherw se
retaliated agai nst
[ b] ecause the enployee . . . reports or is about to
report to a public body, verbally or in witing, a

vi ol ati on whi ch the enpl oyee knows or reasonably believes
has occurred or is about to occur, of alawor regulation

or rule pronmulgated under the law of . . . the United
St at es.
RI1. Gen. Laws 8§ 28-50-3(1) (1995). As of the Plaintiffs’

termnations in 1998, this was the only provision of the R WPA t hat
m ght arguably have applied to these circunstances.

The RI WPA was anended in 2002 to add one other provision: it
now al so prohibits an enployer from discharging, threatening, or

ot herwi se retaliating agai nst an enpl oyee

® The Court notes that Plaintiffs cannot succeed on the second
el enent of an FCA action as well — that the enployer know that the
enpl oyee is engaged in “protected conduct.” Harold s August 24,
1998 letter to Andra does not at all make clear that Harold was
contenplating an FCA action as a result of Conn’s doubl e di pping.
It calls upon Andra to “help resolve this situation” and expresses
m sgi vi ngs about the propriety of submtting two salaries to the
government. The Court therefore cannot say that MRC had notice,
given Harold s significant authority wthin the conpany, that
Harold either intended to report Conn’'s double dipping to the
government or threatened to bring a qui tam action agai nst MRC on
t hat ground. See Ranseyer, 90F.3d at 1522-23 (plaintiff’s FCA
action coul d not survive because he never made cl ear to defendants
that he intended to report his allegations to the governnent or
contenplated bringing a qui tam action).
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[ b] ecause t he enpl oyee reports verbally or in witingto

t he enpl oyer or to the enpl oyee’ s supervisor a violation,

whi ch the enployee knows or reasonably believes has

occurred or is about to occur, of a law or regulation or

rule promulgated under the laws of . . . the United

St at es.
R 1. Gen. Laws § 28-50-3(4) (2002). Plaintiffs argue that section
28-50-3(4) should be applied retroactively to protect them This
Court di sagrees.

The rule in Rhode Island’” is that “statutes and their
anendnents are ‘to operate prospectively unless it appears by
clear, strong |anguage or by necessary inplication that the

Legislature intended to give the statute retroactive effect.’”

Theta Properties v. Ronci Realty Co., Inc., 814 A 2d 907, 915 (R I.

2003) (citations omtted). The text of the RIMPAis silent as to
the retroactivity vel non of section 28-50-3(4). The presunption,
therefore, is against retroactivity.?

Plaintiffs are left wth section 28-50-3(1), but that
provision requires that a plaintiff either report (or be about to
report) a violation “to a public body.” Under the statute, “public

body” is defined as

" Rhode Island’'s retroactivity principles, not those of
federal law, dictate whether section 28-50-3(4) is to be given
retroactive effect. See Burleson v. Saffle, 292 F.3d 1253, 1255
(10'" Cir. 2002) (“[Whether or not a newrule of state |law may be
applied retroactively is a pure state | aw question.”).

8 The | egislative history of the 2002 anmendnent supports this
conclusion. See H 6909 Substitute A, 2002 Gen. Assem, Jan. Sess.
(R1. 2002) (“An Act Relating to Wiistleblowers’ Protection”)
(stating that the anmendnent “shall take effect upon passage”).
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(i) A state officer, enployee, agency, departnent,
di vi si on, bureau, board, conm ssion, council, authority,
or other body in the executive branch of state
gover nnent .

(i) An agency, board, comm ssion, council, nenber, or
enpl oyee of the |egislative branch of state governnent.

(tit) Acounty, city, town, or regional governing body,

a council, school district, or a board, departnent,
conm ssi on, agency, or any nenber or enployee of the
entity.

(iv) Any other body which is created by state or |ocal
authority or which is primarily funded by or through
state or local authority, or any nenber or enployee of
t hat body.

(v) Alawenforcenment agency or any nenber or enpl oyee of
a | aw enforcenent agency.

(vi) The judiciary and any nenber or enployee of the
judiciary.

(vii) Any federal agency.
R 1. Gen. Laws 8§ 28-50-2(4). MRC and its enpl oyees clearly do not
fall into any of these categories. Plaintiffs point to Marques v.
Fitzgerald, 99 F.3d 1 (1%t CGr. 1996), where the First GCrcuit held
that a munici pal enployee’s conplaint to a supervisor about known
or suspected violations of the law was protected by the R WA
because a municipality and its enployees fall within the statutory
definition of “public body.” 1d. at 6. Since the same obviously
cannot be said for MRC, Plaintiffs cannot maintain an acti on under

the RIWPA and summary judgnent nust enter.
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| V. Concl usi on

For the foregoing reasons,

Judgnent i s GRANTED.

I T 1S SO ORDERED.

WlliamE Snmith
United States District Judge

Dat e:
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